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~QlC'lcbciT 'cfjf ~ ~ ~ Name & Address of the Appellant/ Respondent
Mellow Chemplast

Ahmedabad

a a4fh gr 3rat 3mer riir rra aar & at a z sm? fa zrenfenf# 4a; ·Ty em 3rf@earl at
or4 zu gnerur am rgdaaar ?&1

Ariy person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l'!ffif mcffi 'cfjf~ ~

Revision application to Government of India :

(1) 3tu snrr zyca srf@fr, 1994 cfft' mxr 3raa 3 aar ngmia ii tarr <ITT trcr-'cfRT * ~~~
air+fa g=tr 3ha ref ra, Ta mcffi , fclm~.~ fcr:rrll, "'cf[~ #if5re, ftaa ha +ra, ia mf, n{ Rec#t

: 110001 <ITT cfft' 'G'fAT ~ I,n (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
--~Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

· Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso.to sub-section (1) of. Section-35 ibid:

(ii) afg ma 6t zrf m i ca wt nf a»ran fa4t quern z 3rraa za fa#t qvsrI lr
rue7Ir # m a ua ; maf a, a fa»ft aver zu aver i arkaftaa a fa# auemzt mm #t ,fhu #
ma { st
(ii) In .case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any countr;
or territory outside India.

(a) zuf& zye rgr fay far rdas (.)qrc;r ·m ~ <ITT) ~ fcITT:rr Tfm l=fffi "ITT I
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(b) In ·case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 5nraa #t snayengr # frg uit suet #fs ru l m{&st ha sr?r uit <a err vi
frr:r:r cfi ~ ~. 3llTffi cfi am 1:TTfu, atu R al qrfa 3rf@,fm (i.2) 1998 Ir 109 RI
frrpm fcITT[ ·g . ·

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) b4 n«a re (sr4a) Pura8), 2oo ah Ru a st+fa fafe qua in g-s # at 4Ri (]
hf an#r a 4fa arr )fa fats a l=lIB k ft pc-mer vi r@a snag # at-at ufaii WI!:!" ,. ..
5fr 3n4a fur ular ail Urarr ara z. mr grftf # 3IBT@ 'eflxf 35-~ ~ f.mffur -c#i cfi~
# rad # rr €)I--6 4rear cJ5T m=cr 'lfr Mi~ I

The above application shall be made in duplicate in Form No.· EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@aura mr4ea rr uij ica van ya Garg qt za ma a gt at wq) 2oo/- #tr qra #l GT;
am usi icav ala a snrr t it 1000/- c#r Lfm=f :rmr;:i- c#r urrc: 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr grc, a4trUna zyca ya hara 3r4))q =nrqfera R 3rat-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~3ffiwr, 1944 c#r t1m 35-tf/35-~ cfi 3terfu:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aqafRaga qRea 2 («)a i qr; rgr # srara al 3r8a , sr4ta a ma i var zyca, #tu
Girazyc vi ?ara ar9tr nnf@raw (Rrez) 8t uf2a 21fr 4)fear, ssrrara i 3i-20, q
#)ea gifu #q3us, aftr, 3rsnarala-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 oL Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrnrz zrca arf@~zm 197o zuen vigif@r #ht rqf--1 a siafa fefRq fh; ra arr rd Iea 3mar zrenRen,fa ffr ,f@rant a mgr i a r@ta at ya IR 56.so ht qr I11rc1 yea
fez cam er atR;1

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sail iif@ mail at Riaav ar fii t am aft ezn 3naff faznr urar & it# ye@,
ta sna gjc viata aft#tu mzmrf@rswr (aruffafe) fr, 1982 ffe&

Attention in invited to the rules covering these and other related matter contended in the
Customs, E:xcise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

-· · .•-. -,·, -~· ·-

(6) ft gen, a4ta Gna gr«a vi hara 3rat4tu =nznf@raw (Rre), uf7flt m i
air ±iar (Demand) -qcf ~ (Penalty) cpf 10% qa star au 3rear & lgrifa, 31fr+arr a an 1o

<RI$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~3c'9lc;" ~wcfi 3fROO"c:R"cti' .3t=firc:r, ~~~"~~J.Jfc!T"(Duty Demanded) -
.:)

(i) (section)&is 1aDhaff rf@r;
(ii) fanarar hr&dz2fez rf@r;

(iii) rd2efail# fer 6 #aza &zr zf@r.

> zrsqasa 'ifar 3rfa' iirs q4 srmr#raca k, 3r4ha'air av #f& qa eraa ferarn&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit 1s a
mandatory condition for filing appeal before. CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, _1944, Section 83 & Section 86 of the Finance Act, 1994)_

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

erzr arrear # uf arhlr @raur aqr szi area srrar ares s av fa1ea zt at sin f@ mg gc h
10%ara3i srzi tar us faarRa st ciil" GOs c);- 10% srrarar trt a # s«a &1 -%}'

: ,( / ~-- \ \\_-~.\
In view of above, an appeal against this order shall lie before the Tribunal@n payment'of

10% of the duty demanded where duty or duty and penalty are m dispute, ·~tf.c~~':-~~~,?f,y i
penalty alone is In dispute. .or4' "
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ORDERIN APPEAL

This appeal is filed .by MIs. Mellow Chemplast, 103/6, GlDC, Prakash Pipe

Compound, Opp. Mesto Mineral, Odhav, Ahmedabad 382 415 [for short -'appellant'] against

OIO No. MP/I5/Dem/2017-18 dated 8.9.2017, passed by the Assistant Commissioner, Central

GST & Central Excise, Division V, Ahmedabad South Commissionerate [for short - 'adjudicating

authority'].

Briefly, the facts are that CERA raised an objection that the appellant was selling

90% of their manufactured goods to Mis. Duplast; that since both these units were related

persons the appellant should have valued their goods in terms of Rule 9 of the Central Excise

Valuation (Determination of the price of excisable goods) Rules, 2000, read with Section 4 of

the Central Excise Act, 1944. Consequent to investigation, a show cause notice dated 8.6.2016,

was issued to the appellant inter alia proposing re-determination of the value of the goods in

terms of Rule 9 of the Central Excise Valuation (Detennination of the Price of excisable goods)

Rules, 2000; demanding central excise duty of Rs. 21,84,993/- covering the period from May

2011 to October 2014 by invoking the extended period, along with interest; proposing penalty

under Section 1 lAC(l)(c) of the Central Excise Act, 1944. 0

3. This notice was adjudicated vide the aforementioned OIO dated 8.9.2017,

wherein the adjudicating authority re-determined the value of the goods; confirmed the demand

of duty along with interest and further proposed penalty on the appellant.

4. Feeling aggrieved, the appellant has filed this appeal ra1smg the following

averments:

• the impugned order is passed without examining the facts and law involved in the matter
and therefore is misconceived and the same deserves to be quashed and set aside;

• that the appellant and Mis. Duplast, were working separately and carrying out the
business independently; that the concept of related party transaction would not be
applicable in the present case; that the transactions between both the entities were on
principal to principal basis and therefore Rule 8 of the Valuation rules would not be 0
applicable;

• that there was no mutuality of interest in both the entities and both the entities were
running independently to each other; that both the entities were separately registered and
discharging their legitimate tax dues independently; that they would like to rely on the
case of H L Papers [2017(345) ELT 644], Indus Fabricons P Ltd [2012(282) ELT 417],
Electronic Calculator & Company [2008(224) ELT 54], Heera Electronics [2006(205)
ELT 381];

• the adjudicating authority failed to appreciate that M/s. Duplast is not selling the same
goods which were purchased from the appellant; that the chemicals[plasticizer] were used
as raw materials for the final production of the goods and M/s. Duplast has paid
appropriate Central Excise duty on such final production and therefore Rule 9 of the
Valuation Rules would not be applicable;

• that merely because the key persons of the appellant and M/s. Duplast are related or are
members of a HUF is not a ground to hold that the appellant had sold the goods at a price
below transaction value;

• that the Revenue has not placed any evidence on record to show that there wa$.any.flow,
back of money fromM/s. Duplast to the appellant revealing the case of undervglattonof,'vo3,N'
goods on account of having relationship between the parties; that the relafip'ilsl'iip' never<.>,,0\~\

I ,, r I v· ·,:) \.
influenced the price; .......° . }g±

• that the demand pr1or to 1.12.2013 1s without jurisdiction and ought tobe:discarded j5 g :
without going in to the merits of the case; that they would like to rely om,the, case of/ ! i
ELGI Equipments Itd [2001128) ELT 52(SC)], Bundy India Ltd [2009236) ELT-500J:./

-~ ·---~--··..,
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•

•

•
•

that the benefit of cum-duty ought to have been granted; that they would like to rely on
the case of Shr Chakra Tyres [1999(108) ELT 361], Rohit Detective and Security
Agency[2009(14) STR 689] and Gem Star Enterprises [2007(7) STR 342];
that since this was a case of revenue neutrality there could have been no incentive or
benefit accruing to the appellant to undervalue the final goods;
that extended period could not have been invoked;
that penalty is not imposable.

5. Personal hearing in the matter was held on 24.1.2018. Shri Hardik Modh,

advocate, appeared on behalf of the appellant and reiterated the grounds of appeals. He also

submitted copies of the case laws Indus Fabricons P Ltd [2012(282) ELT 417], Electronic Calculators

& Computer [2008(224) ELT 559], Heera Electronics [2006(205) ELT 381], AGP Engg P Ltd

[2016(336) ELT 186], Gem Star Enterprises [2007(7) STR 342], Trinity DIC Forgers Lt. [2017(348) ELT

467], Kansai Nerolac Paints Ltd [2016(339) ELT 467], Special Steel Ltd [2015(329) ELT 449], Special

Steel Ltd [2016334) ELT A 123], Atul Ltd [2009237) ELT 287], Akash Optifibre Ltd [2010(261) ELT

404], Himson Textile Engineering Inds P Ltd [2013(298) ELT 568] and H L Papers Ltd [2017(345) ELT

644].

0
6. I have gone through the facts the case, the impugned OIO, the grounds of appeal

and the oral avennents raised during the course of personal hearing. The primary question to be

decided in the present appeal is whether the value of the goods sold by the appellant to Mis.
Duplast, needs to be re-determined in terms of Rule 9 of the Central Excise Valuation

(Determination of the Price of excisable goods) Rules, 2000, read with Section 4 of the Central

Excise Act, 1944 or otherwise.

7. Before going into the merits of the matter, it would be prudent reproduce the

relevant text of Section 4 of the Central Excise Act, 1944 and Rule 9 of the Central Excise

Valuation (Determination of the Price of excisable goods) Rules, 2000,

Section 4. Valuation of excisable goods for purposes of charging of duty of excise-

( 1) Where under this Act, the duty of excise is chargeable on any excisable goods with reference
to their value, then, on each removal of the goods, such value shall -
(a) in a case where the goods are sold by the assessee, for delivery at the time and place of the
removal, the assessee and the buyer of the goods are not related and the price is the sole
consideration for the sale, be the transaction value;
(b) in any other case, including the case where the goods are not sold, be the value detennined
in such manner as may be prescribed.

• • ..1· ... /::>·- ,_ .--- . ' • .- ,... ·

(3) For the purpose of thus sect1on,- is •• .
(a) "assessee" means the person who is liable to pay the duty of excise underthisAct and?
includes his agent mil , -s Fi

1 b d d b
" 1 d" 'f ", 1· ), '., '· ,._ ... .I //' -~

(b) persons ~hal e eeme to e re.ate 1 - '\,'·{),;✓~,, ~-- .. -~.,,1[.i;tfr:
(i) they are mter-connected undertakmngs, \,,,265'·:°'¾,.,:;.~ -. --- ..:'

[Explanation.For the removal of doubts, it is hereby declared that the price-cum-duty of the
excisable goods sold by the assessee shall be the price actually paid to him for the goods sold and
the money value of the additional consideration, if any, flowing directly or indirectly from the
buyer to the assessee in connection with the sale of such goods, and such price-cum-duty,
excluding sales tax and other taxes, if any, actually paid, shall be deemed to include the duty

payable on such goods.]

(2) The provisions of this section shall not apply in respect of any excisable goods for which a
tariffvalue has been fixed under sub-section (2) of section 3.
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(ii) they are relatives;
(iii) amongst them the buyer is a relative and a distributor ofthe assessee, or a sub-distributor
of such distributor; or
(iv) they are so associated that they have interest, directly or indirectly, in the business of
each other.

COMPANIES ACT, 1956

(41) '!relative" means, with reference to any person, any one who is related to such person in any ofthe
ways specified in section 6, and no others ;

6. Meaning OF "RELATIVE"
A person shall be deemed to be a relative ofanother, if, and only if,
(a) they are members ofa Hindu undivided family ; or
(b) they are husband and wife ; or
(c) the one is related to the other in the manner indicated in Schedule IA.

Schedule IA [See section 6(c)] List OfRelatives

I. Father.
2. Mother (including step-mother). .
3. Son (including step-son).
4. Son's wife.
5. Daughter (including step-daughter).
6. Father's father.
7. Father's mother.
8. Mother's mother.
9. Mother's father.
10. Son's son. Page 284 0f332
11. Son's son's wife.
12. Son's daughter.
13. Son's daughter's husband.
14. Daughter's husband.
15. Daughter's son.
16. Daughter's son's wife.
17. Daughter's daughter.
18. Daughter's daughter's husband.
19. Brother (including step-brothers).
20. Brother's wife.
21. Sister (including step-sister).
22. Sister's husband.
23-49. [Omitted by the Companies (Amendment) Act, 1965, w.e.f. 15-10-1965.]

Central Excise Valuation (Detennination of the Price of excisable goods) Rules, 2000
Rule 9. Prior to 1.12.2013

When the assessee so arranges that the excisable goods are not sold by an assessee except to or through a
person who is related in the manner specified in either of sub-clauses (ii), (iii) or (iv) of clause (b) of sub
section (3) of section 4 of the Act, the value of the goods shall be the normal transaction value at which
these are sold by the related person at the time of removal, to buyers (not being related person); or where
such goods are not sold to such buyers, to buyers (being related person), who sells such goods in retail :
Provided that in a case where the related person does not sell the goods but uses or consumes such goods in
the production or manufacture ofarticles, the value shall be determined in the manner specified in rule 8.

Rule 9 from 1.12.2013

Rule 9. Where whole or part ofthe excisable goods are sold by the assessee to or through a person who is
related in the manner specified in any of the sub-clauses (ii), (iii) or (iv) of clause (b) of sub-section (3) of
section 4 of the Act, the value ofsuch goods shall be the normal transaction value] at which these are sold
by the related person at the time of removal, to buyers (not being related person); or where such goods are
not sold to such buyers, to buyers (being related person), who sells such goods in retail :

Provided that in a case where the related person does not sell the goods but uses or consumes such goods
in the production or manufacture ofarticles, the value shall be determined in the manner specified in rule 8.

[The present dispute covers the period from May 2011 to October 2014]

°

0
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8. The adjudicating authority has held that both the appellant and Mis. Duplast are

related in terms of Section 4(3)(b)(ii) of the Central Excise Act, 1944. It is a fact that the

appellant is a 'proprietary concern' of Shri Jagdishkumar T Chopra while M/s. Duplast is an

HUF being looked after by a karta of HUF of Shri Siddharth J Chopra, who is the son of the

proprietor of the appellant. Hence, it is clearly evident that both the firms the proprietary firm

and the HUF, are related persons in terms of Section 4(3)(b)(ii) of the Central Excise Act, 1944

and therefore as a natural corollary, the valuation of the goods should be done under the Central

Excise Valuation Rules, 2000. The appellant's contention that the appellant and M/s. Duplast

were working separately and carrying out the business independently, is not a legally tenable

point. I find that the appellant has relied upon the following case laws to buttress their argument,

which I would now like to discuss:
[a] Indus Fabricons P Ltd [2012(282) ELT 417]. This case law examines whether Mis. Indus and M/s.
Moijj were related under Section 4(4)(c) of the Central Excise Act, 1944, Further, the question of related
persons was between two different companies. In the present case, the dispute is relating to a proprietary
concern and a HUF and the relation is sought to be established under Section 4(3)(b)(ii) of the Central
Excise Act, 1944 and therefore the case law stands distinguished.

[b] Electronic Calculators & Computer [2008(224) ELT 559]. This case covered the dispute for the
period from 1991-92 to 1995-96 when the present Section 4 of the Central Excise Act and the Valuation
Rules, 2000 was not in vogue and therefore this case stands distinguished. Even otherwise, the central
question in the dispute was about whether two limited companies were related or otherwise, which is not
the dispute in the present case.

[c] Heera Electronics [2006(205) ELT 381]. This case also covers a period prior to new Section 4 of the
Central Excise Act, 1944 and therefore is distinguished.

[d] AGP Engg. P Ltd [2016(335) ELT 186]. This case pertains to allegation in respect of two companies
being related. Since facts are different from the present dispute, the case law stands distinguished.

In view of the foregoing, I uphold the findings of the adjudicating authority in so far as he has

held that both the appellant and M/s. Duplast are related in terms of section 4(3)(b)(ii) of the

O.: Central Excise Act, 1944. The appellant has further raised a plea that merely because the key

persons of the appellant and Mis. Duplast are related or are members of a HUF it should not be

taken as a ground to hold that the appellant had sold the goods at a price below transaction

value. However, this averment falls flat since the duty is being demanded only because the price

at which the goods were sold were below the price at which MIs. Duplast cleared the said goods.

The appellant has further contended that the Revenue failed to place any evidence to show that

there was any flow back of money from Mis. Duplast to the appellant, revealing undervaluation

of goods and that the relationship never influenced the price. In this connection I find that since

their case is covered under section 4(3)(b)(ii) of the Central Excise Act, 1944, both the appellant/

and Mis. Duplast are related. /

PERIOD PRIOR TO 1.12.2013
9. As I have already mentioned the demand stands confirmed against the appellant

on the grounds that they had sold 90 % of the goods through MI/s. Duplast,adsince-he
eeant and ts. Dulost was related i teres or sssion 4@o an4 4a$6$5jj6f6%%\,

as.t • > e %j ,

Excise Act, 1944, these goods should have been valued in terms of Rule 9 of,the' Central Ex is& }

valuation Deteriaton or de Price or excisable goods) Rates, 2066 %)#$$/"\',,, <>,::::-~---···; ,-:' ._.,//· ·
(
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mentioned, Rule 9, supra, was amended. Board vide its two circular had explained the Rule ~ ~

which was in vogue, as follows:

Circular No. 643/34/2002-CX., dated 1-7-2002

12. Howwill valuation be done when goods There is no specific rule covering such a contingency.
are soldpartly to relatedpersons and Transaction value in respect ofsales to unrelated buyers cannot
partly to independent buyers ? be adoptedfor sales to related buyers since as per Section 4(1)

transaction value is to be determinedfor each removal. For sales
to unrelated buyers valuation will be done as per Section 4(J)(a)
andfor sale of the same goods to related buyers recourse will
have to be taken to the residuary Rule 11 readwith Rule 9 (or
IOJ. Rule 9 cannot be applied in such cases directlv since it
covers onlv those cases where all the sales are to related b1JJ!_ers
only.

Circular No. 975/9/2013-CX, dated 25-11-2013
2. Rules 8, 9 and JO of the Central Excise Valuation Rules, 2000 dealing with determination of assessable
value in case of captive consumption and sale to related person have been amended vide notification no.
14/2013-Central Excise (N. T.), dated 22-ll-2013 to clearly state that these rules apply irrespective ofwhether
the whole or a part of the clearances ofmanufactured goods are covered by the circumstances given in these
rules. Each clearance is required to be assessed according to section 4(J)(a) or the relevant rule dealing with
the circumstances ofclearance ofthe goods, as the case may be.

3. For example, ifan assessee clears his goods in such a way thatfirst removal ofgoods is to an independent
buyers, some goods are captively consumed, second removal is to such a related person who is covered under
rule 9 and third removal is to a person who is covered under rule I0, then thefirst removal should assessed Q
under section 4(1)(a), captively consumed goods should be assessed under rule 8, second removal should be
assessed under rule 9 and third removal should be assessed under rule JO of these rules. It may be noted that
Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 are not required to be
followed sequentially. Each of these rules providefor arriving at the assessable value ofgoods under different
contingencies as noted by Hon'ble Supreme Court at paragraph 70 in case ofCommissioner ofCentral Excise,
Mumbai v. Mis. FIATIndia Pvt. Ltd. [2012 (283) E.L.T. 161 or 2012-TIOL-58-SC-CX].

4. Serial no. 5, 12 and 14 of the Circular No. 643/34/2002-CX, dated 1-7-2002 [2002 (143) E.L.T. T39} are
deleted in view of the amendments in the Central Excise Valuation (Determination of Price of Excisable
Goods) Rules, 2000, as these amendments address the issues on which these clarifications were issued. The
amended rules and accordingly this circular shall apply with effect_fi-om Ist December, 2013.

Since only 90% of the goods were sold by the appellant through MIs. Duplast, the question of

valuation of the said goods under Rule 9 of the Central Excise Valuation Rules, 2000, does not

arise for the period upto 1.12.2013, in view of the clarification issued vide Circular No.

643/34/2002-CX., dated 1-7-2002, supra. Hence, the confirmation of the demand in this respect

for the period from May 2011 to 1.12.2013 is not tenable and is therefore. set aside.

PERIOD POST 1.12.2013

10. For the period post 1.12.2013, I find that the valuation should have been done

under Rule 9 of the Valuation Rules, 2000 in terms of the clarification of the Board, supra.

However, since the same has not been done, the demand stands confirmed which I find is

correct. The appellant however, has raised various contentions in this regard viz.

11. The appellant has stated that M/s. Duplast was not selling the same goods which

were purchased from the appellant and hence the question of valuation under Rule 9 does not

arise. I do not find this to be true on account of the fact that the appellant vide his letter dated

25.6.2014 addressed to the Superintendent, AR IV, Division III, had informed as follows:
"We wouldfurther like to inform you that we have not sold I00% goods to Mis. Duplast. An(l:_a(so WOJ:!!d
like to inform you that Ms. Duplast is also registered under Central Excise and haver4lei'[ai@the
central Excuse duty on has sale price of the goods purchased from us. For eram/?@ls.Dlas(@@e%\
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purchasedfrom us vide our invoice no. 117 dated 31.3.2012 1000 kgs Ecocizer at the rate ofRs. 94/Kgplus
Excise and VAT. The said material Ms. Duplast has sale by using their brand name BFLEX 79 at the rate
ofRs. JOI/Kg plus Excise and VAT. For theperiod 2012-13 we have sold 10000 kgs vide our invoice no.
207 dated 28.3.2013 at the rate ofRs. 94/Kgplus Excise and VAT. The said material MIs. Duplast has sale
by using their brand name BFLEX 79 at the rate ofRs. 1041Kg. plus Excise and VAT. For theperiod 2013
14 we have sold 9000 kgs vide our invoice no. 257 dt 29.3.2014 at the rate ofRs. JOI/kg plus excise and
VAT. The said material Mis. Duplast has sale by using their brand name BFLEX 79 at the rate of Rs.
111/Kg plus Excise and VAT. Copy of the invoices ofMis. Mellow Chemplast andMs. Duplast enclosed
herewithfor your reference. "

This clearly depicts that what was purchased was the same goods that was sold by Mis. Duplast

consequent to using their brand name. Hence, the avennent fails.

12. The other argument of the appellant is that they should have been granted the cum

Since new grounds can be raised before themade before me for the first time.

duty benefit. They have relied upon three case laws to put forth their argument viz. Shri Chakra

Tyres [1999(108) ELT 361], Rohit Detective and Security Agency[2009(14) STR 689], and Gem

Star Enterprises [2007(7) STR 342]. However, I find that the request for cum duty has been

Commissioner(Appeals) only in terms of Rule 5 of the Central Excise (Appeals) Rules, 2001,

and since the conditions enumerated in the said rule does not stand satisfied, I reject the new

plea/ground raised before me for the benefit of cum duty.

The appellant has further contended that since this was a case of revenue13.
neutrality there could have been no incentive or benefit accruing to the appellant to undervalue

the final goods. However, it has been held by the Hon'ble Tribunal /Courts that it cannot be held

as a general rule that the assessee need not pay tax if the same is available as a credit to them.

Further a purported revenue neutral situation cannot, by any means, mitigate a tax liability of the

appellant which ought to have been paid in view of clear legal position. The scheme of

CENVAT credit as envisaged by the CENVAT Credit Rules, 2004 will otherwise be left

redundant, if the proposition of revenue neutrality is invoked for non-payment of Central Excise

duty. Such an interpretation of law will be against the very basis of value added taxation and

leave the discharge of tax liability to the discretion of the appellant. I therefore reject the plea of

revenue neutrality raised by the appellant.

The appellant has further stated that extended period cannot be invoked. I do not

agree with the contention since the above relationship was never known to the department and

would have escaped the tax net if CERA had not pointed it out. There appears to be a clear cut

case of suppression and contravention of various provisions of the Act and the rules, with the

intention to evade payment of duty and therefore this is a fit case for invocation of extended

period and imposition of penalty.

14.

15. In view of the foregoing, it is ordered that the demand upto the period 1.12,20l3?-;;
4." .-Gr. «.

cannot be upheld since daring the said period Rule 9 of de valuation Rle was no%2jtr.,, ;
The dema11d for the penod from 1.12.2013, the upheld along with mterest anm: menalty. ; )\', .·..

However, since the demand needs to be re-determined along with the penalty. he eigjzgiaig./$%"
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-- ...}
authority is directed to re-determine the amount of duty for the said period, along with the • ";.

interest and penalty and intimate the appellant about the same.

16.
16.

3141as#i arr z Rs a{ 3r4tr amr qzl 34la at# fan star t
The appeal filed by the appellant stands disposed of in above tenns.

Date :)71.-2018

.» >
(Vin~
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,

M/s. Mellow Chemplast,
103/6, GIDC,
Prakash Pipe Compound,
Opp. Mesto Mineral,
Odhav,
Ahmedabad 382 415

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central Excise, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Excise Division-V, Ahmedabad South.
4. }The Assistant Commissioner, System, Central Excise, Ahmedabad South.
0,/ Guard File.
6. P.A.
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